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STATEMENT OF THE CASE 
 
Nature Of The Case 
 
 Earl John O’Daniel appeals from the summary dismissal of his petition for 
post-conviction relief. 
 
Statement Of The Facts And Course Of The Proceedings 
 
 O’Daniel filed a petition for post-conviction relief challenging his conviction 
for sexual battery of a minor.  (R., pp. 4-17.)  He requested, and received, 
appointed counsel.  (R., pp. 18-20, 31-32.)  O’Daniel alleged that counsel in his 
criminal trial proceedings had been ineffective for not calling certain witnesses at 
trial or at the motion for a new trial due to inadequate investigation and that the 
comments of a potential juror during voir dire had been prejudicial and violated 
his right to due process.  (R., pp. 6, 9-10.) 
The state answered, and provided portions of the underlying criminal file.  
(R., pp. 34-77.)  The state also moved for summary disposition.  (R., pp. 84-90.)  
The state argued the due process claim was barred because it could have been 
brought on direct appeal and that neither claim was supported by evidence 
showing a viable cause of action.  (R., pp. 88-90.)   
After a hearing (R., pp. 94-95), the district court granted the motion (R., 
pp. 96-101).  The district court concluded the claim of ineffective assistance of 
counsel was not supported by evidence showing a viable cause of action and the 
due process claim was barred because it could have been raised on appeal and 
was also unsupported by evidence.  (R., pp. 98-100.) 
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O’Daniel filed a notice of appeal timely from the entry of judgment.  (R., 








  O’Daniel’s brief does not state an appellate issue.  The state submits the 
issues as: 
1. Has O’Daniel failed to show the district court erred by dismissing 
O’Daniel’s claims based on the comments of a potential juror during voir dire? 
 
2. Has O’Daniel failed to show the district court erred by dismissing 
O’Daniel’s claims of ineffective assistance of counsel because they were not 










The District Court Did Not Err By Dismissing O’Daniel’s Claims Based On The 




 As set forth in the transcript pages submitted by O’Daniel, when the 
district judge asked if any potential jurors could not be fair and impartial one 
spoke up and stated that she could not be because her granddaughter was 
raped at the age of 12, and she believed child rapists should be “castrated” and 
“hung.”  (R., p. 11.)  The court excused her.  (Id.)  The district court denied 
O’Daniel’s post-conviction claim this violated his due process rights both because 
it was an issue that could have been addressed in the criminal proceedings and, 
to the extent it could be considered a claim of ineffective assistance of counsel 
for not making a mistrial motion, there was no evidence that a mistrial would 
have been granted.  (R., p. 100.)  Application of the correct legal standards 
shows that the district court properly dismissed this claim. 
 
B. Standard Of Review 
 
 “On review of a dismissal of a post-conviction relief application without an 
evidentiary hearing, this Court will determine whether a genuine issue of material 
fact exists based on the pleadings, depositions and admissions together with any 






C. The District Court Properly Dismissed Claims Based On The Potential 
Juror’s Statements 
 
A proceeding in post-conviction “is not a substitute for nor does it affect 
any remedy incident to the proceedings, in the trial court.”  I.C. § 19-4901(b).1  
See also Parrott v. State, 117 Idaho 272, 274, 787 P.2d 258, 260 (1990) (“post 
conviction relief proceedings are not a substitute for proceedings in the trial court, 
or of an appeal from the sentence or conviction”); Heartfelt v. State, 125 Idaho 
424, 428, 871 P.2d 841, 845 (Ct. App. 1994) (“An application for post-conviction 
relief is not a substitute for proceedings in the trial court, or for an appeal from 
the sentence or conviction.”).  “Generally, post-conviction relief cannot be used to 
correct mere errors or irregularities in the proceedings of a trial court which are 
not jurisdictional and which, at the most, render a judgment merely voidable.”  
Maxfield v. State, 108 Idaho 493, 499, 700 P.2d 115, 121 (Ct. App. 1985) 
(internal quotes omitted).  “[T]he proper way for a defendant to challenge an 
unpreserved trial error is to assert ineffective assistance of trial counsel in a post-
conviction proceeding.”  Bias v. State, 159 Idaho 696, ___, 365 P.3d 1050, 1057 
(Ct. App. 2015) (citing Mintun v. State, 144 Idaho 656, 662, 168 P.3d 40, 46 
(Ct. App. 2007)).   
In this case the claim that the comments of the excused juror violated 
O’Daniel’s due process rights could and should have been raised in the criminal 
proceedings.  As a direct claim of error, it is barred. 
                                            
1 An exception to this general rule exists if the petitioner shows both “substantial 
doubt about the reliability of the finding of guilt” and that the claim “could not, in 
the exercise of due diligence, have been presented earlier.”  I.C. § 19-4901(b).  
This exception has no application in this case. 
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The district court also held that if considered a claim of ineffective 
assistance of counsel the claim also failed.  (R., p. 100.)  Idaho Code § 19-4906 
authorizes summary dismissal of an application for post-conviction relief if the 
applicant “has not presented evidence making a prima facie case as to each 
essential element of the claims upon which the applicant bears the burden of 
proof.”  Berg v. State, 131 Idaho 517, 518, 960 P.2d 738, 739 (1998).  The 
elements of an ineffective assistance of counsel claim are both deficient 
performance and resulting prejudice.  Strickland v. Washington, 466 U.S. 668, 
687-88 (1984); State v. Charboneau, 116 Idaho 129, 137, 774 P.2d 299, 307 
(1989).  To establish prejudice, a defendant must show a reasonable probability 
that, but for counsel’s deficient performance, the outcome of the proceeding 
would have been different.  Aragon v. State, 114 Idaho 758, 761, 760 P.2d 1174, 
1177 (1988); Cowger v. State, 132 Idaho 681, 685, 978 P.2d 241, 244 
(Ct. App. 1999). 
Bare assertions and speculation, unsupported by specific facts, do not 
make out a prima facie case for ineffective assistance of counsel.  Roman v. 
State, 125 Idaho 644, 649, 873 P.2d 898, 903 (Ct. App. 1994).  The court is not 
required to accept either the applicant’s mere conclusory allegations, 
unsupported by admissible evidence, or the applicant’s conclusions of 
law.  Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 110, 112 (2001).     
 The district court found no evidence that the potential juror’s comments 
about her personal opinion that child rapists should be “castrated” and “hung” 
affected the outcome of the trial or that a mistrial would have been granted if 
7 
 
sought.  (R., p. 100.)  O’Daniel argues that the comments are so outrageous that 
they alone show that a mistrial should be declared.  (Appellant’s brief, p. 2.)  
O’Daniel’s argument fails because passing the jury for cause was a tactical 
decision by counsel.  State v. Pratt, 160 Idaho 248, 371 P.3d 302, 304-05 (2016).  
Such decision “will not be second-guessed” unless “based on inadequate 
preparation, ignorance of relevant law, or other shortcomings capable of 
objective evaluation.”  Baldwin v. State, 145 Idaho 148, 153-54, 177 P.3d 362, 
367-68 (2008).  O’Daniel presented no evidence of an objective shortcoming by 
counsel.  Likewise, he presented no evidence that the potential juror’s admission 
of bias overcomes the statements and oath of the jurors who actually decided the 
case that they were not biased and would decide the case based solely on the 
evidence.  Because O’Daniel did not support either prong of his ineffective 
assistance of counsel claim with evidence, the district court correctly dismissed it. 
 
II. 
The District Court Did Not Err By Dismissing O’Daniel’s Claims Of Ineffective 





 The district court dismissed the claim of ineffective assistance of counsel 
for not calling witnesses because O’Daniel submitted no evidence of what the 
witnesses would have testified to.  (R., p. 99.)  The district court also concluded 
that there was no evidence of any objective shortcoming in the tactical decision 
of what witnesses to call.  (Id.)  Finally, there was no evidence of what pre-trial 
investigation counsel actually undertook, what investigation should have been 
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undertaken, or what evidence would have been unearthed by a more thorough 
investigation.  (R., p. 100.)  On appeal O’Daniel claims that he “will be able to 
provide the court affidavits from witnesses at my trial” that his counsel met with 
potential witnesses only once on the day of trial, which shows inadequate 
preparation.  (Appellant’s brief, p. 2.)  O’Daniel’s claim of error is without merit. 
 
B. Standard Of Review 
 
 “On review of a dismissal of a post-conviction relief application without an 
evidentiary hearing, this Court will determine whether a genuine issue of material 
fact exists based on the pleadings, depositions and admissions together with any 
affidavits on file.”  Workman v. State, 144 Idaho 518, 523, 164 P.3d 798, 803 
(2007). 
 
C. The District Court Properly Dismissed O’Daniel’s Claim Of Ineffective 
Assistance Of Counsel 
 
Idaho Code § 19-4906 authorizes summary dismissal of an application for 
post-conviction relief if the applicant “has not presented evidence making a prima 
facie case as to each essential element of the claims upon which the applicant 
bears the burden of proof.”  Berg v. State, 131 Idaho 517, 518, 960 P.2d 738, 739 
(1998).  The elements of an ineffective assistance of counsel claim are both 
deficient performance and resulting prejudice.  Strickland v. Washington, 
466 U.S. 668, 687-88 (1984); State v. Charboneau, 116 Idaho 129, 137, 774 P.2d 
299, 307 (1989).  Strategic or tactical decisions “will not be second-guessed” 
unless “based on inadequate preparation, ignorance of relevant law, or other 
shortcomings capable of objective evaluation.”  Baldwin v. State, 145 Idaho 148, 
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153-54, 177 P.3d 362, 367-68 (2008).  To establish prejudice, a defendant must 
show a reasonable probability that, but for counsel’s deficient performance, the 
outcome of the proceeding would have been different.  Aragon v. State, 
114 Idaho 758, 761, 760 P.2d 1174, 1177 (1988); Cowger v. State, 132 Idaho 
681, 685, 978 P.2d 241, 244 (Ct. App. 1999). 
Bare assertions and speculation, unsupported by specific facts, do not 
make out a prima facie case for ineffective assistance of counsel.  Roman v. 
State, 125 Idaho 644, 649, 873 P.2d 898, 903 (Ct. App. 1994).  The court is not 
required to accept either the applicant’s mere conclusory allegations, 
unsupported by admissible evidence, or the applicant’s conclusions of 
law.  Ferrier v. State, 135 Idaho 797, 799, 25 P.3d 110, 112 (2001).     
The record shows that O’Daniel identified five witnesses he claims 
counsel should have called at trial or in support of a new trial motion.  (R, p. 9.)  
As noted by the district court, O’Daniel presented no evidence of what those 
witnesses would have testified to, or what investigation into potential witness 
counsel did, or did not, undertake.  (R., pp. 99-100.)  O’Daniel therefore 
presented no evidence of deficient performance or prejudice. 
On appeal O’Daniel asserts he can provide affidavits from actual trial 
witnesses who were not contacted by trial counsel until the day of trial.  
(Appellant’s brief, p. 2.)  This proffer is neither relevant nor proper; the time to 
present evidence was before the district court.  Nelson v. Nelson, 144 Idaho 710, 
714, 170 P.3d 375, 379 (2007) (attempt to introduce new evidence on appeal “is 





 The state respectfully requests this Court to affirm the summary dismissal 
of O’Daniel’s post-conviction petition. 
 DATED this 4th day of August, 2016. 
 
 
      /s/ Kenneth K. Jorgensen____________ 
      KENNETH K. JORGENSEN 








CERTIFICATE OF MAILING 
 
 I HEREBY CERTIFY that on this 4th day of August, 2016, I caused two 
true and correct copies of the foregoing BRIEF OF RESPONDENT to be placed 
in the United States mail, postage prepaid, addressed to: 
 
EARL JOHN O’DANIEL 
INMATE #39017 
I.S.C.C. – V – 18C 
P. O. BOX 70010 




      /s/ Kenneth K. Jorgensen___________ 
      KENNETH K. JORGENSEN 
      Deputy Attorney General 
KKJ/dd 
 
